April 11, 2007

Michael Frue
Assistant County Attorney

205 College Street, Suite 200

Asheville, NC 28801

Dear Mr. Frue,

I am writing on behalf of the Canary Coalition urging that you advise the Buncombe County Board of Commissioners to rescind the contract between the County and Progress Energy for the lease of land in the vicinity of the old County landfill (hereinafter “Woodfin Property”).  Major problems with the lease include the existence of an option contract which directed or influenced the County Commissioners’ decision to approve the lease of the Woodfin Property, failure by the County to use the appropriate authority for an economic development project, and failure of the County to act in the public interest.  Because of the many problems with the lease, the circumstances surrounding the County’s agreement to the lease, and the subsequent failure of substantially all of the consideration received by the County in exchange for the lease of the Woodfin Property, the County should consider the lease invalid.

I. The existence of the Options Contract indicates either improper assertion of authority by the County Manager, or an illegal secret meeting by the Board of Commissioners.  In either case, the lease is ultra vires.
The contract granting a lease to Progress Energy is invalid because it was based on an option contract which is ultra vires for multiple reasons.  County manager Wanda Greene signed this option contract on March 2, 2005, which purported to be an irrevocable offer by the County to lease land to Progress Energy for greater than ten years if acted on within the subsequent two years—by March 2007.  Progress apparently purchased this interest in real property for ten dollars and without any public notice or scrutiny.  
The option contract combined with the actions of the County Commission points to two most likely motivations for the unanimous Board approval in 2007 of the lease of property to Progress Energy.  Each of these motivations would be improper.  Either the county manager acted outside of the scope of her authority in signing the option contract and the County felt bound by her contract, or the county manager had been given the authority to bind the County in a closed meeting in violation of the Public Meetings Act.  Progress Energy, a sophisticated entity used to dealing with local governments in North Carolina, either knew or should have know that authority was lacking to bind the County in either of these factual scenarios.  As a result, the County should not be liable to Progress for any lost benefit of the lease agreement should the lease be rescinded.
The county manger does not have the authority to contract to dispose of public property without the explicit approval of the Board of Commissioners.  The powers of the county manager are defined by N.C. Gen. Stat. § 153A-82, and they do not include the independent authority to dispose of public property.  The Buncombe County Ordinances do not provide the county manager with this authority.  There is no public record of the Buncombe County Commissioners granting the county manager the authority to bind the County to grant a lease to Progress Energy for the landfill property.  The minutes of a December 2004 closed session of a special session of the Board do state that the Board instructed the Assistant County Manger “to write a letter of intent” for a project described only as “an economic development incentive with Progress Energy and their use of the County’s old landfill property.”  There is no indication that the county manager was even given the authority to sign this letter, much less make an irrevocable offer to Progress Energy to lease publicly owned property, for a term of nearly a century, and for an amount significantly below market rate.  
If the county board of commissioners took some action with the intent of granting the county manager the authority to sign a letter of intent or to enter into a binding option contract, then this action was almost certainly contrary to law.  The County Board of Commissioners cannot in secret grant the county manager the authority to dispose of public property.  The Open Meetings Act requires that “the hearings, deliberations, and actions of [public bodies] be conducted openly.”  N.C. Gen. Stat. § 143-318.9.  The law directing real estate transactions by counties includes further requirements to include the public.  See N.C. Gen. Stats. § 160A, Article 12.
  Leases of greater than ten years are to be treated as sales.  See N.C. Gen. Stats. § 160A-272.  Each method of disposal of property requires public notice.  The County did not provide public notice of its intention to enter into a binding contract to lease property for more than ten years, nor do the minutes of its meetings reflect any such action.  Furthermore, any hearings, advertisement for bids, or notices subsequent to the granting of the option are irrelevant if the County already believed itself bound by the March 2005 option contract.
II. Inappropriate Authority Cited

A. The County did not follow the substantive or procedural requirements for an economic development project.

The proposal for a lease of landfill property to Progress Energy may have been discussed in a closed session of a special meeting of the Buncombe County Commission in 2004.
  The minutes of this December 14, 2004, meeting state that the Commission went into closed session pursuant to N.C. Gen. Stat. § 143-318.11a(4) “for economic development matters,” and discussed “an economic development incentive with Progress Energy and their use of the County’s old landfill property.”  Subsequent internal communications support this original characterization by the County of the intended deal with Progress Energy.  It is certainly true that this project, focused as it is on the intended use of the land by the lessee, more closely resembles an economic development project than the simple disposal of property for the most attractive offer.  
The County did not subsequently act within its authority to undertake an economic development project in granting the lease to Progress.  See N.C. Gen. Stats. § 158-7.1.2.  That authority protects the public interest by requiring local governments to demonstrate the measurable economic benefits of economic development projects.  While a county may convey a property interest under this economic development project authority by private negotiation (as it cannot otherwise do), approval of any resulting agreement must be preceded by public notice and a hearing.  Public notice must include the following information:
· A description of the interest to be conveyed;

· Value of the interest;

· Proposed consideration;

· Notice of the county’s intention to approve the lease.

N.C. Gen. Stats. § 158-7.1(d).  Further, prior to conveying any property interest, the county must determine the following:

· The probable hourly wage to be paid to workers;

· The fair market value of the real property interest (subject to any restrictions placed on it by the County);

The consideration for the conveyance cannot be less than the value of the property and the hourly wages it will generate.  N.C. Gen. Stats. § 158-7.1(d).  The Board is permitted to take into account tax revenues from the improvements on the property, sales tax revenues generated in the area, and any other tax revenues or income coming to the county over the next ten years.  N.C. Gen. Stats. § 158-7.1(d2).  However, these things only can be considered if:

· The Board determines that the conveyance will stimulate the economy, promote business, and result in the creation of a substantial number of jobs that pay at or above the average wage in the county.  That average median wage is the median of insured industries in the county as computed by the Employment Security Commission.  N.C. Gen. Stats. § 158-7.1(d2)(1).

· The Board must contractually bind the purchaser of the property to construct the improvements in a specified time, not more than five years, to construct the improvements upon which the consideration amount arrived at was justified.  The contract must provide for reconveyance to the county if this condition is not met within five years.  N.C. Gen. Stats. § 158-7.1(d2)(2).

Clearly the County did not comply with the statutory requirements for an economic development project in the transfer of the Woodfin Property lease.  
B. Inappropriate use of negotiated offer, advertisement, and upset bids

One of the reasons private negotiation and sale is generally not a valid method of disposal of real property is because of the opportunity for abuse of the public trust by the conveyance of property at below market value.  Buncombe County has accomplished the same thing through its inappropriate use of the authority of local governments to use negotiated offer, advertisement, and upset bids (N.C. Gen. Stats. § 160A-269) to dispose of real property to lease the Woodfin Property.  This method of disposal of property clearly anticipates monetary offers, not general development plans or economic development packages.
  How, for instance, does one deposit five percent of one dollar a year, a proposed power plant, and anticipated tax revenue?  No copy of a check for $0.05 or any other amount was provided the Canary Coalition in response to its public records request—an implicit recognition by both the County and Progress Energy of how this method of property disposal is ill-suited to the particular transaction.

All indications are that the County did not want upset bids, even ones that might have been of greater value to the County, that the County arguably could not accept upset bids, and that it went to some lengths to prevent them.  The public notice of the “offer to lease from Progress Energy” was inaccurate and misleading.  First, no mention was made of the existing option contract (signed in March of 2004, and nearing the end of its term), which purported to “create a binding contract for a long term lease” of the Woodfin Property.
  Second, the public notice and call for upset bids (published December 7, 2006) refers to “land located on a portion of the closed landfill,” which would indicate to any prospective buyer the potential for contamination and other impediments to development.  This brownfields description of the property was included in the public notice even though the County staff and attorneys had been told previously by Bob Hunter that “the 77 acres has never been used for any landfill operation and that he is not aware of any environmental conditions that should be disclosed.”
  
The county attorneys offered advice to both the County and to Progress Energy to minimize public disruption, including bona fide bid offers, of the decision that had already been made.  Keith Snyder wrote on November 28, 2006 that “the required legal notice of 50 years plus at $1.00 per year would probably bring several or dozens of other offers or requests to lease or purchase the property from other developers” as he encouraged the staff to include reference to anticipated tax revenue in the public notice to avoid this outcome.  Sometime before the December 5, 2006 County Commissioner’s meeting, the Buncombe County staff prepared a press release stating that “the Board will declare its intent to consider the request of Progress Energy to lease 75 acres adjacent to the old, closed landfill for the location of a new power plant.”
    You encouraged Brad Daves in an email (with a copy to Keith Snyder and Wanda Greene) to not run the press release until after close of business Monday, December 18, because “your [Progress Energy’s] rights to the lease amounts don’t become fixed until after the 10 day upset bid period expires on the offer to lease as set forth in the resolution of December 5th.”  Had the add run earlier, perhaps the County would have received a better offer for the lease.
III. The County Board of Commissioners exceeded its authority, arbitrarily and capriciously bound future Boards, and failed to act with the best interest of the public in mind.

The lease of the Woodfin Property is contrary to the public welfare and a violation of the public trust.  The lease itself is ultra vires in that it limits the governmental power of these and future Commissioners.  See Lewis v. Washington, 63 N.C. App. 552, 554 (1983), Raintree Corp. v. Charlotte, 49 N.C. App. 391, 396 (1980), Bessemer Improvement Co. v. City of Greensboro, 247 N.C. 549, 101 S.E. 2d 336 (1958), Madry v. Town of Scotland Neck, 214 N.C. 461, 199 S.E. 618 (1938); Rockingham Square Shopping Center, Inc. v. Town of Madison, 45 N.C. App. 249, 262 S.E. 2d 705 (1980). Anticipated tax collection cannot be bargained for consideration, except (arguably) where, as under the authority of the Local Development Act of 1925, it is expressly allowed.  The collection of taxes under authority granted by the legislature constitutes the exercise of a public and governmental power and as such is not and cannot be the subject of a contract.  See Tilghman v. West of New Bern Volunteer Fire Dep't, 32 N.C. App. 767, 769 (N.C. Ct. App. 1977).  Woodfin’s failure to allow a conditional use on the property shows one practical reason that betting on future tax revenue is not a prudent way for the County to conduct the public’s business.  Here, nearly the entire bargained-for benefit to the County is anticipated tax revenue, which now could be very small (particularly if Progress Energy just decides to store ash from its other plant at the site, which the lease expressly allows it to do).  The contract also limits the ability of future Commissioners to condemn the property for any reason—another illegal bargaining of governmental powers.  

Terms of a contract that are unfair to the public should not be upheld. The contract between Progress and the County is not fair to the public, and, as it violates nearly every stated mission and goal of the County, it is not reasonable.
  While leasing the land for a pittance ($1/year + tax revenue), the contract does not require PEC to construct and operate a Combustion Turbine Electrical Power Plant and related facilities.
  While the Contract for the lease to Progress Energy lists construction of this plant as a primary purpose, that understanding is preceded by the following sentence:  “PEC shall have the right to use the Leased Land for any lawful purposes.”  Contract § 3.01.  Failure to construct the plant does not constitute a default event.  See Contract, Article 9.  Furthermore, nothing in the lease requires Progress to use the power only for peak power needs and to not sell the power produced rather than use it for Progress customers only, and “PEC may cease business operations at the Leased Land provided PEC continues to pay rent and all other monetary obligations” of the lease.  Contract, § 11.21.  Presumably, tax value would decrease sharply in this event (which Woodfin has now caused to occur immediately), yet Progress can continue to pay $1 per year.  Progress may also sublease the property without the consent of the County.  See Contract § 11.08.  Since the land is virgin land next to the French Broad River, Progress could rent the land for much more than $1 per year, making a huge profit at the expense of the public.  At the end of the 50 year lease or of any of the three 10 year extended terms, Progress may purchase the property for the unimproved market value.  See Contract, § 11.13.  There is nothing in this contract that would prevent Progress (or a party to which the lease had been assigned or sublet) from making a business decision to use the property for a purpose not anticipated by the County (or even Progress) at this time.
IV. Progress cannot perform.

The primary consideration for the Woodfin Property lease was that a power plant would provide power and tax revenue to the County, not the $1 per year lease payment.  In addition to this being illegal consideration, it is also consideration that Progress cannot now provide.  It does not appear that it was the intention of the Board of Commissioners or the Buncombe County staff to give Progress what would now amount to a huge taxpayer funded subsidy with no obligations on the part of Progress whatsoever.  Because Woodfin has declined pursuant to its land use ordinances to allow Progress to construct or operate a power plant, the County is no longer bound to lease the Woodfin Property to Progress Energy (nor was it ever due to the illegality of the consideration and the procedure by which the lease was entered into).  Progress cannot produce power at the site, nor will it be able to generate the anticipated tax revenue.  This is substantively a complete failure of its consideration.
As the county manager noted, without the anticipated tax revenue from the power plant “we look like we’ve just made a very bad business deal.”
  Because a plant cannot be built at the site, the lease is indeed a very bad business deal for the County.
Conclusion
Looking at the history of the lease to Progress Energy, it is impossible to piece together the facts and law in such a way that the lease to Progress of the Woodfin Property is valid.  Progress knew, or should have known, that the option it possessed was invalid, and that a lease based on the exercise of that option and not in compliance with the statutory guidance to counties regarding the disposal of real property could not be valid.  The County should immediately notify Progress that it is rescinding the lease and urge Progress Energy to voluntarily give up any interest it may believe it has in the leased property.
I look forward to hearing from you before April 25, 2007 about the County’s actions based on the issues raised in this letter. The Canary Coalition will refrain from any further action during this time and will not discuss the issues with the press, with the idea that the County will take prudent action on its own to invalidate the lease.  Please contact me if you would like to discuss these issues at the number above, or at my cell phone number, which is (828) 335-5517.

Sincerely,

Rachel S. Doughty

Attorney for Canary Coalition

� Article 12 is applicable to counties.  See N.C. Gen. Stats. § 153A-176.


� This closed session was announced at the December 7, 2004, regular meeting of the County Commissioners, however, the minutes of that meeting do not indicate that a motion was duly made and adopted to allow this closed session as is required by N.C. Gen. Stat. § 143-318.11(c).  Nor was any permissible purpose for a close session cited.  The description of this meeting as a “closed session” would have discouraged any member of the public from attending the December 14, 2004 meeting.  


� [the county] may receive, solicit, or negotiate an offer to purchase property and advertise it for upset bids. When an offer is made and the council proposes to accept it, the council shall require the offeror to deposit five percent (5%) of his bid with the city clerk, and shall publish a notice of the offer. The notice shall contain a general description of the property, the amount and terms of the offer, and a notice that within 10 days any person may raise the bid by not less than ten percent (10%) of the first one thousand dollars ($ 1,000) and five percent (5%) of the remainder. When a bid is raised, the bidder shall deposit with the city clerk five percent (5%) of the increased bid, and the clerk shall readvertise the offer at the increased bid. This procedure shall be repeated until no further qualifying upset bids are received, at which time the council may accept the offer and sell the property to the highest bidder. The council may at any time reject any and all offers.  N.C. Gen. Stats. § 160A-269.


� The 2004 option contract was not provided in the information the county manager provided in response to the Canary Coalition’s request for all public records pertaining to the Progress Lease, although it is obviously on point.  Furthermore, the county manager in her cover letter accompanying the response to the Canary Coalition’s public records request made no mention of any contact with Progress Energy in 2005, including the option contract.  In fact, the option contract was never mentioned publicly by the County and was only disclosed to Canary Coaltion in mid-March, 2007.


� See electronic mail from Keith Snyder to Ken Maxwell and copied to Wanda Greene, Bob Hunter, Michael C. Frue, and Jon Creighton (December 4, 2006).


� The press release included quotes from two County Commissioners, including one from Commissioner Carol Peterson stating that “we are happy to be able to help enable Progress Energy.”  Apparently the County Commissioners had already committed themselves to a course of action prior to the public vote—a violation of the Open Meetings Act, and an undermining of the County’s governmental powers.


� Under “Our Vision:”  Buncombe County is a caring community in harmony with its environment where citizens succeed, thrive, and realize their potential.


Under “Our Mission:”


We promote a healthy, safe, well-educated, and thriving community with a sustainable quality of life. 


We provide effective and efficient government our citizens can trust.


 Under “General Government:” 


Improve communications with citizens through public meetings, media, and integrated technology.


Assure fiscal and programmatic accountability to citizens through internal and external reporting and well documented, clearly communicated procedures.


Under “Environmental”: Improve air quality through public education and cooperation between agencies, departments, and private corporations.


Under “Economic & Physical Development:” 


Attract and sustain companies providing above average wages through the recruitment, development, and retention of a highly skilled and competent work force.


Balance the need for additional economic and population growth opportunities with environmental stewardship through well-planned infrastructure expansion. 


Facilitate economic growth by eliminating impediments to small business and entrepreneurial expansions. 


See  http://www.buncombecounty.org/governing/AboutUs/OurMission.htm.





� This is despite the language in the resolution directing advertisement of intent to lease property to Progress Energy by the County which said that the lease would be authorized “contingent upon the commitment of the lessee to construction” the power plant.


� Email from Wanda Greene to Keith Snyder, Ken Maxwell, and copied to Bob Hunter, Michael C. Frue, Jon Creighton, Kathy Hughes, Wanda Greene (December 4, 2006).





